
STATE OF NORTH CAROLINA                            
 
WAKE COUNTY 
 
 

IN A MATTER 
BEFORE THE COMMISSIONER OF BANKS 

DOCKET NO:  05:008:CF 
 
 
IN RE: 
 
ADVANCE AMERICA, CASH 
ADVANCE CENTERS OF NORTH 
CAROLINA, INC.  
__________________________________ 

 
) 
) 
) 
) 
) 
) 
 

 
 
 

FINAL ORDER REGARDING  
ADMISSIBILITY OF EVIDENCE 

 
 

 
FINDINGS 

 
1. Pursuant to a Notice of Hearing and Order for Pretrial Conference, dated February 

1, 2005 (the “Notice of Hearing”), the Office of the North Carolina Commissioner 
of Banks (“OCOB”) gave notice to Advance America, Cash Advance Centers of 
North Carolina, Inc. (“AANC” or “Respondent”) of allegations regarding 
AANC’s compliance with the North Carolina Consumer Finance Act, Article 15 
of Chapter 53 of the North Carolina General Statutes, G.S. §§ 53-164 et seq. (the 
“Consumer Finance Act”) and the North Carolina statute entitled “Check Cashing 
Businesses,” Article 22 of Chapter 53 of the North Carolina General Statutes, 
G.S. §§ 53-275 et seq. (the “Check Casher Act”). 

 
2. By Pre-Hearing Order dated April 21, 2005, (the “Pre-Hearing Order”) the North 

Carolina Commissioner of Banks (the “Commissioner”) limited the scope and 
remedies potentially available against AANC in this proceeding.   
 

3. The Pre-Hearing Order dismissed without prejudice the part of the case relating to 
the Check Casher Act; it eliminated any claim for civil money penalties based 
upon past transactions or any request for criminal sanctions arising from past 
transactions; it instructed the parties to prepare for a prompt hearing with regard 
to the Consumer Finance Act elements that remained. 

 
4. The Pre-Hearing Order dated April 21, 2005, summarized for the parties the 

central issues to be determined in the hearing: 
A. Whether AANC is a person engaged in the business of lending as 

that term is used in G.S. § 53-166; 
B. Whether AANC regularly offers, arranges, originates, and collects 

on consumer loans with interest rates in excess of those allowed by 
Chapter 24 of the General Statutes; 
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C. Whether AANC contracts for, exacts or receives in connection 

with such loans, directly or indirectly, charges which in the 
aggregate are greater than those allowed by Chapter 24; 

D. Whether AANC is required to be licensed under the Consumer Finance 
Act and, if so, whether it is in fact so licensed; 

E. Whether AANC is exempt from the application of the Consumer Finance 
Act, under the terms of that statute, federal law or the United States 
Constitution. 

 
5. By Amended Pre-Hearing Order dated July 15, 2005, the Commissioner modified 

his Pre-Hearing Order entered on June 21, 2005, and he issued a scheduling order 
based upon an agreement among counsel for the parties and the intervenor that 
was set forth in paragraph two through six of the Amended Pre-Hearing Order, 
such that:   
A. Supplemental discovery requests would be served by Petitioners by July 

14, 2005, and Respondent would respond by July 26, 2005; 
B. Affidavits of fact witnesses would be served by August 2, 2005; of expert 

witnesses by Tuesday, August 9, 2005; 
C. All depositions would be completed by Friday, August 26, 2005; 
D. “Not later than 4:00 p.m., Friday, September 2, 2005, counsel for the 

parties shall file all stipulations, exhibits, affidavits, any completed 
transcripts of affiant depositions or other evidence they wish to be 
included in the record with the OCOB.  After submission of these items, 
the evidentiary record shall be deemed to be complete and shall be 
closed;” 

E. Any briefs or written memoranda of law would be filed by September 12, 
2005.  

 
6. Counsel for AANC filed a brief cover letter and a collection of approximately 575 

pages of materials by the deadline for evidentiary submissions on September 2, 
2005.  The materials contained over 70 separate items that were not labeled, 
numbered, or indexed in any way.  Some pages bore Bates stamp numberings; 
some did not.  Some pages were stamped “confidential;” some were not.  
Accompanying this filing by AANC was Respondent’s Pre-Hearing Stipulations 
dated September 2, 2005, which was signed by counsel for all parties. 

 
7. Counsel for AANC thereafter submitted on September 13, 2005, as evidence upon 

which it relied, four bound volumes containing 86 numbered and labeled exhibits 
as an attachment to a signed hard copy of Respondent’s Post-Hearing 
Memorandum, which had been filed electronically without exhibits on September 
12, 2005, the deadline for filing such briefs.   
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8. The evidence AANC submitted on September 2, 2005, does not match the 
materials it submitted as an attachment to its brief on September 13, 2005, in that: 
A. Not all of the items submitted on September 2, 2005, were thereafter 

labeled, numbered and attached to materials supporting Respondent’s 
brief; rather, some pages were omitted; and 

B. The materials submitted on September 13, 2005, as an attachment to 
AANC’s brief contained certain substantive items not previously 
submitted by the deadline for filing evidence. 

 
9. With the materials which it filed on September 2, 2005, counsel for AANC 

included a supplemental, two page letter by the affiant, dated September 1, 2005, 
as an addendum to the Affidavit of John I. Salomon, dated August 9, 2005, (the 
“Supplement to the Affidavit”). 

  
10. The OCOB and the Office of the Attorney General (“the Petitioners”) filed a joint 

Petitioners’ Objection and Motion to Strike Supplemental Affidavit of John I. 
Salomon on September 12, 2005 (the “Motion to Strike”).   

 
11. Petitioners filed a Request for Official Notice of Documentary Evidence dated 

August 30, 2005 (“Request for Official Notice”), to which Respondent has not 
objected.  Official Notice was requested for: 
A. The two urgent memoranda issued by Hal D. Lingerfelt, then 

Commissioner of Banks dated July 31, 2001, and August 30, 2001;  
B. The FDIC Call Report of First Fidelity Bank for the quarterly period 

ending March 31, 2005;  
C. The FDIC Call Report of First Fidelity Bank for the quarterly period 

ending June 30, 2005; and  
D. The FDIC Financial Report for First Fidelity Bank for comparable periods 

ending March 31, 2004, and March 31, 2005. 
 
12. All federally insured financial institutions must file with the FDIC quarterly call 

reports and other such financial reports by law; the same must be true and 
accurate under penalty of law; the same are public information readily accessible 
through the FDIC website; the same are customarily relied upon by regulators and 
participants in the industry. 

 
13. On September 12, 2005, Respondent AANC filed a Notice of Objection to the 

Admission of Evidence and to Stipulations, asserting that certain previously 
agreed stipulations ought not be admitted on the basis of irrelevance.  AANC 
contends that such stipulated evidence is irrelevant because of the fact that on July 
5, 2005, and effective July 6, 2005, AANC terminated its agreement with 
Republic Bank & Trust Company and entered a new agreement with First Fidelity 
Bank.   

 



 4

14. Specifically, Respondent objected to the May 20, 2005, Pre-Hearing Stipulations 
of Fact numbered 8, and 15 through 39 (both inclusive); and to Pre-Hearing 
Stipulations and Admissibility of Exhibits numbered 1, 3 through 8 (both 
inclusive), 10 through 14 (both inclusive), 18, 20, 22, 23, 28, and 29; and to the 
September 2, 2005, Supplemental Stipulations numbered 1 through 4, 23, 38, and 
39. 

 
15. The Pre-Hearing Stipulations addressed factual statements and admissible 

documents and were signed by counsel for all parties on or about May 20, 2005, 
and filed thereafter; and the Supplemental Stipulations were signed by counsel for 
all parties on or about September 2, 2005, and filed thereafter. 

 
16. All of the exhibits now objected to from the Pre-Hearing Stipulations dated May 

20, 2005, were particularly enumerated therein, and each listing included the 
words “and may be admitted into evidence without objection,” or words of similar 
import. 

 
17. The fact stipulations of May 20, 2005, and the Supplemental Pre-Hearing 

Stipulations of September 2, 2005, were the result of considerable joint effort by 
all counsel prior to their being signed by counsel for Petitioners and Respondent. 

 
18. The Respondent’s Pre-Hearing Stipulations filed September 2, 2005, and signed 

by counsel for all parties include statements which likewise address the business 
relationship of AANC with Republic Bank & Trust Company, but no objection is 
made by AANC to any of these stipulations. 

 
 

CONCLUSIONS 
 
1. The September 1, 2005, Supplement to the Affidavit of John I. Salomon was 

tendered after the time set by agreement of counsel and by order of the 
Commissioner for the submission of all such affidavit evidence (i.e., August 9, 
2005); the Supplement to the Affidavit was, therefore, filed out of time. 

 
2. Counsel for the parties made no provision for the submission of such rebuttal 

evidence from their respective experts. 
 
3. Acceptance of the Supplement to the Affidavit into evidence would be contrary to 

the agreement of all counsel concerning discovery and production of evidence, 
which was the basis of the July 15, 2005, Amended Pre-Hearing Order issued by 
the Commissioner.   
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4. The materials for which Petitioners filed a Request for Official Notice are 
appropriate documents of which official notice may be taken under N.C. Gen. 
Stat. § 150B-41(d), which states:  

 
Official notice may be taken of all facts of which judicial 
notice may be taken and of other facts within the specialized 
knowledge of the agency. The noticed fact and its source shall 
be stated and made known to affected parties at the earliest 
practicable time, and any party shall on timely request be 
afforded an opportunity to dispute the noticed fact through 
submission of evidence and argument. An agency may use its 
experience, technical competence, and specialized knowledge 
in the evaluation of evidence presented to it.  
 

Even if official notice were not extended, the documents themselves 
are relevant and admissible; the proffer of the evidence was timely 
made; and Respondent has entered no objection. 

 
5. The Commissioner has previously ruled that the departure of People’s National 

Bank in favor of Republic Bank & Trust Company is insufficient to render 
evidence which elucidates AANC’s business conducted previously with People’s 
National Bank irrelevant to this proceeding.   

 
6. Similarly, the dismissal by AANC of Republic Bank & Trust Company in favor 

of First Fidelity Bank on July 5, 2005, is insufficient to render evidence which 
elucidates AANC’s business conducted with Republic Bank & Trust irrelevant to 
this proceeding, as AANC contends in its Objection to the Admission of Evidence 
and to Stipulations. 

 
7. N.C. Gen. Stat. § 150B-41(c) provides, in pertinent part, “The parties in a 

contested case under this Article [3A] by a stipulation in writing filled with the 
agency may agree upon any fact involved in the controversy, which stipulation 
shall be used as evidence at the hearing and be binding on the parties thereto…”.  
All three sets of stipulations filed in this matter have been drafted by joint effort 
of counsel, approved, and then signed in each instance by counsel for both parties; 
the stipulations are binding.  

 
 

ORDER 
 
1. The Commissioner hereby grants the Petitioners’ Objection and Motion to Strike 

Supplemental Affidavit and orders that the Supplement to the Affidavit of John I. 
Salomon will not be considered in the determination of this matter.     

 
2. The Petitioners’ Request for Official Notice of Documentary Evidence is granted.   
 
3. The Respondent’s Objection to Admission of Evidence and to Stipulations is 

overruled. 
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4. All three sets of signed stipulations (the Pre-Hearing Stipulations dated May 20, 

2005; the Supplemental Pre-Hearing Stipulations dated September 2, 2005; and 
the Respondent’s Pre-Hearing Stipulations dated September 2, 2005) are admitted 
into evidence. 

 
5. Notwithstanding the failure of counsel for AANC to comply with the September 

2, 2005, deadlines in the submission of its evidence, in order to prevent prejudice 
to a party, all materials filed September 2, 2005 (except the Supplement to 
Solomon’s Affidavit, as noted above), and all materials filed on September  13, 
2005, in support of AANC’s brief are admitted into evidence.  

 
This the 19th day of December, 2005. 
 
 

____________________________________  
Joseph A. Smith, Jr. 
Commissioner of Banks 
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CERTIFICATE OF SERVICE 
 
THE UNDERSIGNED hereby certifies that he has this day served a copy of 

the foregoing Order by facsimile and by placing a copy of the same in the mail, at 
Raleigh, first class mail, postage prepaid and addressed to the persons listed below: 
 
This the 19th day of December, 2005. 
 

 
____________________________________ 

     Daniel E. Garner, Executive Legal Specialist  
      Office of the Commissioner of Banks 
      4309 Mail Service Center 
      Raleigh, North Carolina 27699-4309 

Phone: (919) 733-3016 
Fax: (919) 733-6918 

 
Saul M. Pilchen 
Benjamin B. Klubes 
Lesley B. Whitcomb 
Valerie L. Hletko 
Skadden, Arps, Slate, Meagher & Flom, LLP 
1440 New York Avenue, NW 
Washington, District of Columbia 20005 
Fax: (202) 661-9070 
 
Donald C. Lampe 
Womble Carlyle Sandridge & Rice, PLLC 
One Wachovia Center 
301 South College Street, Suite 3500 
Charlotte, North Carolina 28202 
Fax: (336) 574-4530 
 
Christopher W. Jones 
Johnny M. Loper 
Womble Carlyle Sandridge & Rice, PLLC 
150 Fayetteville Street Mall 
Raleigh, North Carolina 27602 
Fax: (919) 755-6771 
 
Joshua N. Stein 
Senior Deputy Attorney General 
N.C. Department of Justice 
9001 Mail Service Center 
Raleigh, North Carolina 27699-9001  
Fax: (919) 716-6050 
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Philip A. Lehman      
Assistant Attorney General     
N.C. Department of Justice 
9001 Mail Service Center 
Raleigh, North Carolina 27699-9001  
Fax: (919) 716-6050 
 
L. McNeil Chestnut 
Special Deputy Attorney General 
N.C. Department of Justice 
9001 Mail Service Center 
Raleigh, North Carolina 27699-9001 
Fax: (919) 716-6755 
 
 
 


